
 

VIRGINIA CODE COMMISSION 

Monday, October 3, 2022 - 10:00 a.m. 

Senate Room A - Pocahontas Building 

DRAFT 

Meeting Minutes  

Members Present: John S. Edwards, Ward L. Armstrong; Nicole S. Cheuk, Steven Popps, Don L. 

Scott, Jr., Amigo R. Wade, Malfourd W. Trumbo, Charles S. Sharp 

Members Absent: Leslie L. Lilley, Wren M. Williams, Christopher R. Nolen, Jennifer L. McClellan 

Staff Present: Holly Trice, Anne Bloomsburg, Meg Lamb, Nikki Clemons, Stephanie Kerns, 

Division of Legislative Services; Brian Kennedy, LexisNexis 

Call to order: Senator Edwards, chair, called the meeting to order at 10:03 a.m. Pursuant to the 

Commission's electronic meetings policy under § 2.2-3708.3 of the Code of Virginia, the meeting 

was held entirely electronically over Zoom.  

Review and approval of September 19, 2022, meeting minutes: Chair Edwards asked for a 

motion to approve the draft September 2022 meeting minutes. A motion was made, properly 

seconded, and a voice vote was conducted. The motion carried.  

Publication of the Code of Virginia: 2022 Review: Brian Kennedy, LexisNexis  

LexisNexis has worked with the Division of Legislative Automated Services (DLAS) over the years 

to ensure that the data populating the online Code of Virginia is accurate. This year, LexisNexis ran 

into two major issues: timing and data quality issues. These issues resulted in a significant delay in 

getting the online Law Portal updated with the necessary legislative updates. 

Mr. Kennedy stated that the data for the digital upload was prepared for the contract date of June 

23, 2022. LexisNexis attempted to deliver the information to DLAS via the ftp site they usually use, 

but discovered that DLAS's ftp site no longer existed, and suggested it was due to the malware 

attack in 2021. LexisNexis communicated with DLAS over many days, and DLS finally received 

useable data the check on July 11, 2022. However, it was discovered the data was still riddled with 

errors. 

Mr. Kennedy explained that LexisNexis implemented a number of upgrades to their editorial system 

to allow for more efficient updates. The electronic data that was sent to DLAS had coding issues 

that were not caught during preliminary testing of this new editorial system. DLAS alerted 

LexisNexis to these issues. LexisNexis implemented a manually fixed the data with the help of 

experienced editors. This manual fix did not account for some of the XML markup that needed to 

be amended, and this resulted in more issues. LexisNexis then implemented a programmatic fix to 

solve the problems. 

Mr. Kennedy stated there were also issues with the Table of Sections Affected (TOSA) and data 

maintenance and documentation. Experienced members of LexisNexis's editorial team that worked 

with the Code of Virginia for years had retired. A new data analyst, who was familiar with TOSA 

but did not have experience with Virginia's TOSA, resulted in an inaccurate TOSA being delivered 

to DLS. Mr. Kennedy proposed running a test run in the spring to ensure that programmatic fixes 

from this year were made and are working, so that the same issues would not occur in future years. 

LexisNexis would use the same data that there were issues with this year and work with DLAS to 

ensure that the data transfer would work properly the next time it was used. 
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Mr. Wade emphasized that the testing would need to be thorough. Division of Legislative Services 

staff had to do a chapter by chapter review to ensure that the TOSA and online Code of Virginia 

were correct, which took days and was a heavy drain on DLS staff. Mr. Wade stressed the 

importance that these issues were resolved so this does not happen again in the future. Mr. Kennedy 

agreed and said that timing and details for running tests could be worked out offline. Senator 

Edwards asked if testing had to wait until the spring or if testing could begin sooner. Mr. Kennedy 

said that it did not have to wait until the spring, but waiting until the spring would give LexisNexis 

new data to work with to ensure the fixes are functional.  

Ms. Lamb expressed concern with the volume of errors in the data LexisNexis provided. Ms. Lamb 

stated that there were times when the Acts of Assembly were noted in Editor's Notes, but the actual 

language wasn't reflected in the law text. Ms. Lamb explained that DLS provides LexisNexis 

requests of how sections should be blended and noted, and that those requests were not reflected in 

what LexisNexis sent. Ms. Lamb asked what editorial missteps would lead to these issues. Mr. 

Kennedy shared that staff turnover resulted in some lost knowledge, but stated that he would also 

talk to his team about other factors that would have caused the problem to share with DLS at a later 

date. 

Ms. Trice stated that when DLS did the act by act review, LexisNexis was sent an email with all of 

the changes made to the Law Portal. Ms. Trice asked if those changes were then implemented on 

the LexisNexis website. Mr. Kennedy said they should be reflected. Ms. Lamb stated that DLS also 

found issues in the print materials of the Code of Virginia. Ms. Lamb asked if LexisNexis would be 

supplying new pocket cards and supplements to address the changes. Mr. Kennedy said that errata 

would be sent out. Senator Edwards asked how quickly corrections would be sent out and Mr. 

Kennedy said it would take a couple weeks once they received the list of the issues. Ms. Lamb 

stated that the list was provided at the beginning of August. Ms. Trice resent the list during the 

meeting.  

Mr. Kennedy said that the database would be updated the day of the meeting to reflect the changes 

in the list, but stated that getting the errata printed and sent would take a few weeks depending on 

the manufacturer's schedule. Senator Edwards requested that that timeline be pushed up due to the 

urgency of the matter. Mr. Kennedy agreed and will update Ms. Lamb and Ms. Trice on the 

progress. Mr. Popps suggested that a representative from LexisNexis be present at the next 

commission meeting to give a status report. 

Status update; Public Notice Work Group: Amigo Wade, DLS 

Mr. Wade gave the commission an update on the public notice work group, and provided 

recommendations, a working document showing the scope of the project to standardize public 

notices, and discussion drafts with recommended changes to standardize public notice language and 

notices that are required to be published.  

Mr. Wade informed the commission that the work group was established to look through the Code 

of Virginia for requirements about public notices in printed media. The overall objective was to 

make recommendations to make public notices more uniform and efficient, and the work group 

included stakeholders including school boards and the press association.  

The work group's first recommendation was to group notice provisions related to intended actions 

or hearings in three groups. Group 1 would be publications of notice that run at least seven days 



  

Virginia Code Commission Meeting Minutes 

October 3, 2022 

Page 3 of 5 

 

 

 

before the meeting or intended action. Group 2 would be publications of notice that run for two 

successive weeks with the first notice appearing no more than 14 days before the meeting or 

intended action. Group 3 would be publications of notice that run three successive weeks with the 

first notice appearing no more than 21 days before the meeting or intended action. 

The work group's second recommendation was that terms and conditions of the notices included in 

the established groups be standardized to fit the language of the groupings. 

The work group's third recommendation was to amend §§ 15.2-2204 and 15.2-2285 of the Code of 

Virginia. The work group created a sub workgroup to examine the code sections and recommend 

that these sections be amended to require the notice to identify the place within the locality where 

copies of proposed plans, ordinances, or amendments may be examined.  

The work group's fourth recommendation was to allow the work group to continue their work in the 

next interim. Mr. Wade suggested the commission approve the recommendations made by the work 

group.  

A motion was made, properly seconded, and a roll call vote was conducted. The motion carried. 

 

Motion to Adopt the Public 

Notice Work Group's 

recommendations  

Yea Nay Abstain Absent 

Ward Armstrong 1    

Nicole Cheuk 1    

Leslie L. Lilley    1 

Jennifer McClellan 
 

  1 

Christopher R. Nolen 
 

  1 

Steven Popps 1    

Don L. Scott Jr. 1    

Charles S. Sharp 1   
 

Malfourd W. Trumbo 1    

Amigo R. Wade 1    

Wren Williams    1 

John Edwards 1    

Total  8   4 
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Other business:  

Mr. Wade commended Ms. Trice, Ms. Lamb, and Stephanie Kerns for their work on the LexisNexis 

situation. Mr. Wade shared that a team of attorneys went through each chapter to compare the law 

portal to what was actually passed; the process took days. Mr. Armstrong asked if any other states 

had this issue, and Mr. Wade said DLS had not had time to reach out to other states about it. Mr. 

Armstrong asked if it was a systemic problem or an anomaly, and Mr. Wade said it was likely 

systemic.  

Ms. Trice brought up an issue with Special Session, and whether or not it adjourned. Ms. Trice 

stated that because it was unclear, as a stop gap, that the Code Commission instruct the publishers to 

put a notation in the catchline of the sections amended by the Special Session stating, "The law shall 

take effect on the first day of the fourth month following the month of adjournment of the Special 

Session."  

A motion was made, properly seconded, and a roll call vote was conducted. The motion carried. 

 

Motion to  add language from 

the VA constitution to catchline 

of sections amended by Special 

Session  

Yea Nay Abstain Absent 

Ward Armstrong 1    

Nicole Cheuk 1    

Leslie L. Lilley    1 

Jennifer McClellan 
 

  1 

Christopher R. Nolen 
 

  1 

Steven Popps 1    

Don L. Scott Jr. 1    

Charles S. Sharp 1   
 

Malfourd W. Trumbo 
 

  1 

Amigo R. Wade 1    

Wren Williams 1   
 

John Edwards 1    

Total  8   4 
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Public comment, adjournment: Senator Edwards opened the floor for public comment. There was 

no public comment. 

Adjourn: Chair Edwards asked for a motion to adjourn the meeting. The motion was made, 

properly seconded, and a voice vote was conducted. The motion carried.  

Chair Edwards adjourned the meeting adjourned at 10:56 a.m.  

Next meeting: November 21, 2022, 10:00 am. 



Title Subject Edition BV 22 CS  % 

New 
RV 
Est.

Replacement 
Candidates

1-2.2 Gen. Prov., Adm. of Govt. 2022 1324 0 0.0%
3.2 Agriculture 2016 550 148 26.9%

4.1-6.2 Alcoholic Bev. --  Financial Institutions 2021 999 99 9.9%
8.01 Civil Remedies & Procedure 2015 1386 315 22.7% 1569

8.1-8.11 UCC 2015 1029 39 3.8% 1031
9-10.1 Commissions -- Conservation 2018 690 255 37.0% 784

11-14.1 Contracts to Corporations 2021 771 26 3.4%
15.2 Part 1 Counties, Cities, and Towns 2018 916 239 26.1%
15.2 Part 2 Counties, Cities, and Towns 2018 511 120 23.5%

16.1-17.1 Courts 2020 775 180 23.2% 2022 RV's:
18.2 Crimes 2021 1197 90 7.5% 1, 4A, 7, 8, 8A
19.2 Criminal Procedure 2022 954 0 0.0%

20, 21 Domestic Relations, Drainage 2016 722 178 24.7%
22.1, 23 Education -- Eminent Domain 2021 780 170 21.8%

24.2-28.2 Elections - Fiduciaries 2016 737 296 40.2% 614
29.1-32.1 Wildlife to Health 2018 939 345 36.7% 1085 Recod of Title 32.1 scheduled for 2023?
33.2-37.2 Highways -- Mental Health 2019 1005 281 28.0%

38.2 Insurance 2020 1345 137 10.2% 1346
40.1-45.1 Labor & Employment -- Mines & Mining 2021 655 41 6.3%

46.2  Motor Vehicles 2022 1228 0 0.0%
47.1 - 53.1 Notaries to Prisons 2020 815 104 12.8%

54.1 Professions 2019 842 268 31.8%
55.1-57 Property -- Religious & Charitable Matte 2022 1381 0 0.0%

58.1 Taxation 2022 1421 0 0.0%
59.1-62.1 Trade -- Waters 2019 1303 272 20.9% 1426
63.2-64.2 Welfare -- Wills Trusts & Estates 2017 911 302 33.2% 989

65.2-67 Workers' Compensation -- Energy 2017 784 91 11.6%
Tables 2015 691 104 15.1%
Rules 2022 1246 n/a n/a
Index 2022 n/a n/a n/a
Index 2022 n/a n/a n/a

Consts. 2020 385 26 6.8%
LEO/UPL 2002 631 78 12.4%
LEO/UPL 2013 955 153 16.0%



Lexis Reprinted Supplements and Reprinted Replacement Volumes 

 

VA 22 CS V01B reprint 

VA 22 CS V02 reprint 

VA 22 CS V02B reprint 

VA 22 CS V03A Pt1 
reprint 

VA 22 CS V03B reprint 

VA 22 CS V04 reprint 

VA 22 CS V05 reprint 

VA 22 CS V05A reprint 

VA 22 CS V05B reprint 

VA 22 CS V06 reprint 

VA 22 CS V06A reprint 

VA 22 CS V07B reprint 

VA 22 CS V09 reprint 

VA 22 RV V08 reprint 

VA 22 RV V08A Erratum 
pages 
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Administrative Law Advisory Committee 

 

2022 Annual Report 

Administrative Law Advisory Committee 
 

Executive Review Process 

 

Members of the Executive Review Process Work Group met with the head of the Office of 

Regulatory Management and discussed the administration’s ongoing work to enhance the 

regulatory process and ensure timely executive review of regulations. The committee will 

continue to monitor developments related to this issue and has no recommendations at this time.  

 

 

Harmless Error Doctrine/Chesapeake Hospital Authority v. State Health Commissioner 

 

The chair of the Harmless Error Doctrine Work Group provided the following summary:  

 

After being denied a Certificate of Public Need (COPN), the Chesapeake Hospital 

Authority appealed to the Virginia Supreme Court, claiming that the Virginia Court of Appeals 

had not properly applied the harmless error doctrine and erred in giving deference to the 

agency’s interpretation of its own regulation Post-Kisor.1 On review, the Virginia Supreme Court 

held that the harmless error doctrine only applies to procedural defects.2 

The Virginia Administrative Process Act (VAPA) describes the process for appeals in 

administrative cases and imposes a burden on the complainant to show that the agency made an 

error of law.3 While the Circuit Court agreed that the State Health Commissioner had erred in its 

interpretation of a provision of the State Medical Facilities Plan, which was used in support of 

the COPN denial, the Circuit Court determined that this error was harmless since other properly 

interpreted provisions also supported the denial. The Court of Appeals agreed with the Circuit 

Court. However, the Virginia Supreme Court reversed and remanded the case to the agency, 

                                                           
1 Kisor v. Wilkie, 139 S.Ct. 2400, 2415 (2019) (“A court should not afford Auer deference to an agency's 
interpretation of its own regulation unless the regulation is genuinely ambiguous.”).  
2 Chesapeake Hosp. Auth. v. State Health Comm’r, 872 S.E.2d 440 (Va. 2022). 
3 VA. CODE ANN. § 2.2-4027. 
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holding that the plain language of the VAPA clearly states that the harmless error doctrine only 

applies to procedural errors.4  

In Justice McCullough’s concurrence, he agreed with the court’s decision. However, he 

stated that the General Assembly may want to consider changing the language in the VAPA to be 

more in line with common procedure regarding the harmless error doctrine. In Virginia, the 

harmless error doctrine applies more broadly in other judicial contexts, criminal and civil, but not 

in administrative appeals.5 Justice McCullough also explained that this interpretation of the 

doctrine puts Virginia at odds with other states6 and the federal system7 regarding administrative 

appeals. Many states mirror the Federal Administrative Procedure Act and do not restrict the 

harmless error doctrine to only procedural mistakes.8  

 

The work group discussed amendments to §2.2-4027 that would more closely conform the 

reference to harmless error in the VAPA with federal and other state laws. The work group chair 

began work on a draft, and the full committee further refined the language but, lacking a quorum 

at the final meeting, did not take a formal vote.  

 

 

 

 

 

                                                           
4 Chesapeake Hosp. Auth. at 448. 
5 Id. at 446-47 (describing the argument made by the Commissioner that Va. Code § 2.2-4027 and § 
8.01-678 are “complementary statutes” and “makes harmless-error review required in all cases,” the court 
disagreed). 
6 Id. at 449 (citing case law from various states demonstrating how each respective state handles 
administrative appeals, the majority of which mirror the federal system). 
7 Id. (citing 5 U.S.C. § 706) (explaining that “[j]udicial review of the decisions of federal administrative 
agencies contemplates the applicability of harmless error across the board”).  
8 See Pamela King, Supreme Court Takes Aim At Agency Power, E&E NEWS (July 7, 2022), 
https://www.eenews.net/articles/supreme-court-takes-aim-at-agency-power/.  



§ 2.2-4027. Issues on review. 

 

The burden shall be upon the party complaining of agency action to designate and demonstrate 

an error of law subject to review by the court. Such issues of law include: (i) accordance with 

constitutional right, power, privilege, or immunity, (ii) compliance with statutory authority, 

jurisdiction limitations, or right as provided in the basic laws as to subject matter, the stated 

objectives for which regulations may be made, and the factual showing respecting violations or 

entitlement in connection with case decisions, (iii) observance of required procedure where any 

failure therein is not mere harmless error, and (iv) the substantiality of the evidentiary support for 

findings of fact. The determination of such fact issue shall be made upon the whole evidentiary 

record provided by the agency if its proceeding was required to be conducted as provided in § 

2.2-4009 or 2.2-4020 or, as to subjects exempted from those sections, pursuant to constitutional 

requirement or statutory provisions for opportunity for an agency record of and decision upon the 

evidence therein. In addressing any of the issues of law or fact set forth above, the court shall 

consider whether any error is a harmless error.  

 

In addition to any other judicial review provided by law, a small business, as defined in 

subsection A of § 2.2-4007.1, that is adversely affected or aggrieved by final agency action shall 

be entitled to judicial review of compliance with the requirements of subdivision A 2 of § 2.2-

4007.04 and § 2.2-4007.1 within one year following the date of final agency action. 

 

When the decision on review is to be made on the agency record, the duty of the court with 

respect to issues of fact shall be to determine whether there was substantial evidence in the 

agency record to support the agency decision. The duty of the court with respect to the issues of 

law shall be to review the agency decision de novo. The court shall enter judgment in accordance 

with § 2.2-4029. 

 

Where there is no agency record so required and made, any necessary facts in controversy shall 

be determined by the court upon the basis of the agency file, minutes, and records of its 

proceedings under § 2.2-4007.01 or 2.2-4019 as augmented, if need be, by the agency pursuant 

to order of the court or supplemented by any allowable and necessary proofs adduced in court 

except that the function of the court shall be to determine only whether the result reached by the 

agency could reasonably be said, on all such proofs, to be within the scope of the legal authority 

of the agency. 

 

Whether the fact issues are reviewed on the agency record or one made in the review action, the 

court shall take due account of the presumption of official regularity, the experience and 

specialized competence of the agency, and the purposes of the basic law under which the agency 

has acted. 
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